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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

) Civ. Achon No.: 98-7076 (BSJ)
UNITED STATES OF AMERICA, )
: ) DEFENDANT VISA U.S.A INC.’S
Plaintff, ) ANSWERS TO PLAINTIFF'S THIRD
) SET OF INTERROGATORIES
v. )
).
VISA U.S. A INC,, VISA ) .
INTERNATIONAL CORP., AND )
MASTERCARD INTERNATIONAL ) -
INCORPORATED, )
)
Defendants. )
)

Defendant Visa U S A Inc (“Visa”), by its counsel, hercby answers Plantff's
Third Set of Interrogatories pursuant to Federal Rules of Civil Procedure 33 as follows.

Interrogatory No. I:

(@) Do you contend ihat the relevant product market for purposes of analyzing
whether defendant's actions alleged in plainuff’s complaunt are anu-competitive wcludes
the dollasr volurne of cash and checks sgeul by consumers to pay for g and services in
the Uruted States for the relevant years?

b)  If the answer to subpart (a) is yes, do you also contend that cash and checks
should be included withun the relevant market analysis with respect to purchases of each
of the fotlowing types of goods and services by consumers in the United States: (1) hotel
rooms, (1) restaurant meals, (i) goods and services sold over the Internet; (1v) car rentals;
(v) arrlines ockets, (vi) products sold wia catalogue or MOTO?

(c)  Foreach “yes” answer to subparts (1) through (vi) of subsection (b) above,
explain 1n detail how, in your view, cash and checks compete with general purpose credit
and charge cards for purposes of purchases of such product(s) and/or scmcc‘gsm

Response to Interropatory No. 1{3): Yes.
Response to [nterrogatory Na. 1{b): Given that the challenged practices (dvality

and Visa Bylaw 2 10(¢)) are allcged to be violations of Section 1 of the Sherman Act
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because, inter alia, they blunt or adversely effect incentives to innovate, 1t 15
inappropnate to segment the relevant market by reference 1o the types of goods and
services purchased by consumers in different retail venues. Visa's rules enable its
issucr/members to offer products which broadly compete against checks, cash and other
payment devices at the consumer level, whether or oot they are complete or partial
substitutes at 'any particular merchant, for any pmi_cdu consuraer, or for any particular
type of transaction. See Expert Report of Richard Schmalensee, February 29, 2000, pp.
51-57 96-100 ("Schmalensee Report™), which is incorporated herein by reference.
Response to Interrogatory No. 1(c): ..;‘rcc (b) above.

Interrogatory No. 2:

() Do you contend that there are any %p-compcritivc effects that result from
the past and/or present service on your Board of Dircctors (or other decision-making
commuttees) by representatives of your member financial institutions whose dollar
volume of credit and charge ransactions on cards issued by that institution with your
brand (i.e., Visa or MasterCard, respectively) is less than 80% of the total dollar volume
of credit and charge card tramsactions (i <, including both Visa and Master Card brandcd
rransactions) on cards issued by the member financial institution?

(b)  If the answer to subpart (3) 1s apythinﬁrother than an unequivocal no, please
explain in detail the nature of the pro-competifive effects you contend exist or existed as
a result of such service on your board of Directors. If the pro-competitive effects no
longer exist, explain when and why they needed.

Respon~e to Interrogatory No. 2{a): Yes.
Response to Interrogatory No. 2(b): The practice of duality to whuch this

interrogatory 1s directed necessarily involves competitive tradeoffs between systems
competition, oo the ooe hand, and 1ssuer competition on the other. Those tradeoffs were
acknowledged by the DOJ in its brief filed in the Worthen btigaon which constituted the
first corapetitive assessment of duality by the courts. See Schmalensee Report, pp. 20-
21, which 15 mcorporated herewn by refcrence. One marufestation of compeuton under
duahty involves 1ssuer/members “playing off” one association management against the
other, thereby producing brand competition somewhat simular 10, the kind of brand
competition which exusts under conditions of exclusivaty. Tﬁc ability of issuer/members
2
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10 monitor such “management competinon™ is cnhanced by knowledge of the facts
concerning the success ve! non of a parncular management’s competitive efforts learned
th:ougﬁ board (and certain comumittee) representation. In that respect, the fact patiern
addressed in thus contention interrogatory may be said to yicid pro-competitive effects st
the systems level, even though the predominant contribution of duality to competiton
considercd 1n all its aspects occurs at the issuer level. Given the existence of dual
issuance, Visa is gencrally likely to benefit from represcutation on its board or important
committees by financial institutions that have an important stake in the success of the
association, even though these institutions may issue the cards of another open joint
ventwre. Representatives of member banks serving on Visa board or commuttees,
irrespective of their portfolio mix, typically focus their decision-making on behalf of the
associations on the goals of increasing network efficiencics and brand awareness,
maximizing Visa volume, increasing Visa merchant coverage and card issuance, reducing,
fraud, increasing convenience at the point of sale, and taking market share from cash,
checks, and other payment methods. [n all these respects, competition was enhanced.
See Schmalensee Report, pp. 13-20, Expert Report of Richard Rapp, February 29, 2000,
pp. 19-25, 52-54 (“Rapp Report”), which are incorporated herein by reference.

[nterrogatory No. 3:

{a) Do you contend that antu-competitive effects would anse if you enacted a
by-law or policy that protubiied service on your Board of Directors (and any other

decision-making commuittees) by mﬁ representatives from member tinancial institutions
whose dollar volume of credit and charge transactions om cards 1ssued by that wstitution

with your brand (i.e., Visa or MasterCard, respectively) 1s less than 80% of the total
dollar volume of credit and charge card gansactions (1 e, mcluding both Visa and
MasterCard credit and charpe cazd transactions) on cards issued by that member financial
instatution?

(b)  If the answer to subpart (a) 1s anythung other than an unequivocal no, please
explan 1n detail the nature of the anti-competitive effects you coniend would arisc.

Response to Interrogstory No. 3{a): Visa objects to this interrogatory on the

grounds that (a) 1t 15 unduly vague and ambiguous; and (b) it nvolves speculanon based

on an incomplete hypothetical. The term “anb-compeutive effects” is not defined
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Assuining that (1) the term “anti-compentive effects” 15 mtended to refer to the type ot
substantial harm to consumer welfare in a relevant antitrust market that would be
considered unlawful under the antitrust laws, and (ii). this interrogatory refers solely to 2
change in governance requirements based on the current market condigons, Visa's

answer would be no.

Response to Interropatory No. 3(b): In light of Visa's recently enacted Bylaw
requiring that board members' portfolios be 75 percent Visa as of a certain time, there

would not likely be any material ant-competitive effects of enacting a Bylaw requinng
an additional S percent issuance of Visa, provided there is appropnate tume for the
transibon 1n an appropnate manner. However, the effect on Visa {and competition) of
calculating the portfolio balance without reference to debit products may be hanmful,
Visa debit products are important to the associaton, and are likely to be important to a
member’s “dedication.” See Schmalensee Report, pp. 31-32, which 1s incorporated
hercin by reference [n light of the actual and projected growth of debit, excluding such
products from the calculanon makes no sense.

Intervogatory No. 4:

(@ Do you contend that cach of the current members of your Board of
Directors i1s a representative of a member financial insttubon whose dollar volume of
credit and cha:réc wansactions on cards issued by that institution with your brand (1.2,
Visa or MasterCard, respectively) is more than 80% of the total dollar volume of credit
and charge card transacaons (1.c., including both Visa and MasterCard credit and charge
card transactions) on cards 1ssued by that member financial insutution?

(b)  If the answer ta subpart (a) 1s anyﬂundg other than an unequivocal yes,
please 1dentify the name of each representatve (and the financial institution for whuch
they work) on your Board of Duectors who fails 1o meet the cnterion described in
subpart (a) and what percentage of the total dollar volume of credit and charge card
transactons that representative's financial insutution has on the cards it (ssues with your

brand

(c) If the answer to subpart (a) 15 an unequivocal yes, please state for how long
your Board memberstup has been such as to permut you to make that contenoon

truthfully.

Response to Interrogatory No. 4(a): No.
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Response to lnterrogatory No. 4 b): See Exhibit 1, attached hereto.

Response to_Interrogatory No. d(c): No answer required.

Interrogatory No. 5:

() Do you comtend that Visa USA's by-law or MasterCard’s policy prohubiting
U S member institutions from issuing Amencan Express and Discover cards has any pro-

compettive effects?

(b)  If the answer to subpart (a} is yes, please describe 1n detail each of those
pro-competitive effects.

Response to Interrogatory No. 5(a): Yes.

Response to Lnterrogatory No. S(b): Bylaw 2. 10(c) enhances the ability of Visa
as a pass-through cooperative to compete with Amenican Exprcss_and Discover. Bylaw
2.10{c) 15 a reasonable rule for promoting the stability and cohesion of Visa, a
cooperative. Such stability and cohesion 1s important to Visa's ability to garner the
necessary support of its members 1o develop new products and services that compete with
other card systems {or brands), as well as cash, checks and other payment devices. The
Bylaw does not impede, and has not impeded, the vigor of competition at the systems (o1
brand) level, or the vigor of compention among card issuers. The Bylaw also enhances
competition by making it more difficult for closed. for-profit systems to cnter Into 1ssuing
arrangements selectively and'stategical ly with certain Visa 1ssuers, on terms not
available to all Visa issuers, which would tend to destabilize the cooperative and its
ability to compete with those closcd systems, without providing any benefits to
competition in a relevant market. In addition, the Bylaw operates in tandem with Bylaw
2 06 to protect the association from vanous forms of “free riding”™ by American Express
and Discover. As a consequence, Bylaw 2.10(e) contributes to the ability of Visa
members to compete with Amencan Express and Discover.

These pro-competinve benefits are particularly important under current mar ket
conditons when the need for an effective mechamsm ensunng issuer/member loyalty to

the Visa association wn financing new product unatives is acute. This effect 1s descnbed
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wWiuy,

wn detai] in the depositions of «nter alia Messrs. Boardman, Williamson, Phulhps, and
Pascarella, to which Plaintffs’ counsel ts referred. See generally Schmalensee Report,
pp. 57-83, 100-124; Expert Report of Professor Ronald Gilson, February 29, 2000

(“Gilson Report”) {both of which arc incorporated herein by reference). See also

Responses to Interrogatory Nos. 6(d) and 14

Interrogatory No. 6:

(a) Do you contend that the ability of Visa and MasterCard member financial
institutions to issue Amenican Express cards on the American Express network outside of
the United States has had any antt-competitive effects?

(b If the answer to subpart(a) 15 anything other than an unequivocal no, please
describe gn detail the nature of the amg-compennve effects. -

_{c) _ If the answer to subpart (a) 15 no, do you nevertheless contend that repeal of
Visa U.S A ’s by-law or MasterCard's policy prohibiting U.S. member institutions from
issuing Amencan Express or Discover cards on their respective networks would cause

anti-compchtive effects to anse in the United States?

. (d)  Ifthe answer to subpart (c) is yes, please describe i detail the nature of the
anh-compennve effects in the Unuted States that you contend would anse.

Response to Interropatory No. 6{a2); Visa objects to this interrogatory ou the

grounds that (a) 1t is unduly vague and ambiguous. and (b) it calls for information not
reasonably calculated to lead 10 the discovery of admissible evidence. The term “ann-
competiive effects” is subject 10 varying meanings depending on the applicable
compenuon law and market conditions at issue To the extent this interrogatory asks
whether Visa contends that the absence of a rule outside the United States analogous to
Bylaw 2 10(e) has had ang-competiyve effects in the Unuted States market (the relevant
geographic market alleged in the Complaint), the answer is no.

Response to Interrogatory No. 6(b): No answer requured.

Response to Interrogatorv No. 6{c): Visa objects to this interrogatory on the

grounds that (a} 1t is unduly vague and ambiguous; and (b) it 1s an incomplete

hypothetical. The term “ann-competinve effects” 1s not defined Assuming that (1) the

term “anb-compentive effects” is intended to refer to the type of substantal harm 1o
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consumer welfare in a relevant anhrust market that would be considered unlawful under

the antizust laws, and (n) this interrogatory refers solely to the climination of Bylaw

2 10(c) under current market conditons, Visa’s answer 15 that there is not sufficient
irdormetion to make this determination. However, on balance there is a suong hkehihood
of harm to consumer welfarc if Bylaw 2.10(c) is repealed.

Response to Interropatory No. 6(d) : Loyaity, govemnance cohesion and the
enhancement of stability are indispensable to the success of the Visa pass-t!uoﬁgh
cooperative form of organizaton, particularly under current market conditions. Bylaw
2 10(e) serves these ends insofar as it protects ilisa tssuer/members from other
association participants who might opportunistcally contract with American Express or
Discover thereby (1) diverting issuarnice and ransaction volume which might othermise be
enjoyed by Visa cooperative members, (2) potentially causing harm to the Visa brand,
and (3) disrupting the cohesiveness of the Visa board and membershuip in ways such as
those outlned by Amencan Express’s Chaurman Golub in fus 1996 speech. Bylaw
2.10(e) also protects against American Express and Discover using strategic parinerships
with large Visa members as a means of Llndemmung Visa's abity to launch and sustain
compentive product tnitiatives  There are also likely to be harmful effects that are
currendy unforeseen or hard to predict. Given the existing highly compentive nature of
the payment card industry, it is difficult to imagane that such a siguficant re-suctning
of the industry and competittve balance could do anytfung but causc‘compcnu've harm.
See Schmalensee Report, pp. 51-56, 120-127, Gilson Report, see also Response to

[nterrogatory Nos. § and 14 (all of which are wncorporated herein by reference)

Interrogatory No. 7:

(3) Do you contend that the lack of any policy or by-law rohubitng 1ssuance
of American Express and Discover cards on their respective networks by Visa or
MasterCard (Europay) member institutions wittun the European Union 1s enturely because
of the views expressed by the Eurcpean Commission concerning such a possible Visa
European Region by-law in the Spning of 19967
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b) If the answer to subpart éa) 15 anything other than an unequivocal yes,
please describe in detail all the regson(s) for that lack of such a policy or by-law.

Response to Interrogatory No. 7(a): No. See Response of Visa International to

thus Interrogatory.

Response to Interropatory No. 7(b): No Visa entity other than Visa U.S.A. has

adopted & bylaw comparable to Bylaw 2 10(e) because no perceived need 1w terms of
rule-based loyalty provisions exists elsewhere. Markets differ. American Express is a
major competitor in the United States, and has been for 30 years. In contrast, in most
foreign markets, American Express offers charge or credit products directed almost
exclusively to the travel and entertainment market segment, much as 1t once did in the
United States. Also, Visa member banks in some markets offer a Substannally higher
proportion of debit card products than in the United States, with less emphasis on credit
products. In some foreign markets, Amencan Express’ domestic presence unnl recendy
was munimal Its success in other countries vanes from country to country with
generalizations beung vurtually wnpossible. Given the diffenng market condinons and
banking and legal systems which exist, it 15 not possible to draw any meanngful
informatson about compeﬁtion in the Amcnican market from the foreign examples.
Morcover, wiule American Express has adopted a pohicy of contracting v.ith Visa banks
should they wish to do so, only 50 or so such contracts have been exccuted 1a the past six
ar seven years and only a handful of those are w significant counties. Further, many, if
not most, of those contracts have apparently been directed at expanding acquinng
relationships, rather than issuing Rapp Report, pp 54-63, Schmalensee Report, pp. 47-
51 (incorporated herein by reference)

[n light of the foregowng, neither Visa Internauonal nor the Visa regions outside of
North America have to date considered it to be competitively necessary to adopt by rule
what inember/issucr self-interest is itself currendy providing - r.e , loyalty and cohesion
sufficient to support the Visa brand wathout a meamingful threat of opportumsnc conduct

See alsu Response of Visa Intemancnal to this [nterrogatory.
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Interropatory No. 8;

(2 Do you contend that if your U.S. member financial nstitutions 1ssued
American Express and/or Discover cards on their respective networks within the Uruted
States, that (i) such members, and/or (ii) American Express and/or Discover, would be
“free riding” on any of your tangible or intangible assets or mvestments?

If the answer to subpart (a) 1s anything other than an unequvocal no, please
describe in detail each of your assets or investments that g/ou contend would be the
subject of “free riding” by such member institution(s) ind/or American Express or

Discover.
e to Interrogatory No. 8{a): Yes

Response to Interrogatory No. 8(b): A detaled answer is set forth the
Schmalensee Report at pp. 64-69 (incorporated herein by reference). To paraphrase for
purposes of this response, the Visa “asscts or investments” whuch are subject to free
ndmg by American Express or Discover may be described as intangible, they consist of
the knowledge and expericnce of Visa issuers gained through operating baok card
programs under license from Visa. Moreover, while the physical assets and customer
accounts arc owned by the member institutions as a matter of property law according to
the cooperative rules and regulations, the ability of such institutions to opporturustically
partner with American Express or iscover will likely divert transactons which
otherwise would have been Visa transactions to American Express and Discover, thereby
harmng all other Visa members Sec, rnter alia, the Deposition Testumony of Michael
Beindorff, Bennett Katz, Paul Allen and Richard Hagadom

Interrogatory No. 9:

(3} Do you contcod that (1) member financial wistitutions of the other bank card
association (i e., Visa 1f you are MasterCard or MasterCard if you are Visa) and (11) that
other bank card associabon, are “free nding” on your tangible or intangible assets or
investments when that (those) institution(s) issued cards on that other bank card systern”

(b)  If the answer to subpart (a) s yes, please descnibe in detail your assets or
wnvestments that would be the subject of “free nding” by such member wmsntutron(s)
and/or the other bank card association.

(¢) U the answer to subpart (2) ts no but thc answer to 1ntcrro(Eatory B(a) 15 yes.
please explain in detail the disnncnon(s) that you contend justfy your different answers
to these two intcrrogatones.

9
DEFENDANT VISA U.S.A INC.'S ANSWERS TO PLAINTLFF'S THIRD SET OF INTERROGATORIES

Highly Confidential
ighly Confidentia : DOJTE 000256

Subject to Protective Order



Response to Interrogatory No. 9(a): The answer is yes, and no.

Response to Interrogatory No. 9(b): See 9(c), below.

Response to Interrogatory No. 9(c): Visa and MasterCard are both open jount

ventures or cooperatives, operated on a pass-through basis, whuch have competed under

condittons of duality since the rud 1970°s. Member/issuers have devcloped both their
ability to issue card products and acquire customers as a conscquence of their past and
contmung membership and investments in both associations. Therefore, it is not clear
how the term “free nding” would apply.

Further, Amencan Express and Discover are for-profit organizations whose
interests are fundamentally different from the associations. Free ri&ing 1S a greater
concern when tangible or intangible assets are subject 1o asymmetrical opportunism. See
Schmalensee Report, pp. 57-83, Gilson Report ( incorporated herein by reference).

Interrogatory No. 10:

(a) Do you contend that the issuance of Amencan Express cards by instirunons
that also 1ssue Visa and/or MasterCard cards outside the United States has not caused an
increase in at [east one of the following two items. (1) the number of merchants accepting

Amencan Express cards i the countries where such issuance occurs, or (11) an increase in
the total number of American Express cardholders in those countries?

(b} If the answe. to subpart (a) 15 yes, do you also contend that the issuance
withun the Urnited States of American Express cards by financial institutions that aiso
lsfsfuc Visa and/or MasterCard cards within the United States would also have no such
eftects?

(c)  If the answers to subparts (a) and (b) are both yes, please explain all the
reasons why you nevertheless believe that a by-law or policy prohibiting issuance of
American ress and Drscover cards by instruions that 1ssue Visa and MasterCard
cards in the ﬂ]mtcd States 1s necessary

(d) If the answer to subpart (a} was yes and to subpart (b) was no, please
explain why you contend that there would be such effects in the Umted States but
contend that there have been no such effects ourside the Unuted States

Response to Interrogatory No, 10(a): No.

Response to Interropatory No. 10{b): No answer required

Response 10 Interrogatory No. 10{c}: No answer required

Response to Interrogatory No. 10{d): No answer required
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Interropatory No. 11:

(a) Do you contend that American Express would not reach agreement 10 issue

cards on the American Express netwosk with any financial institutions 1ssuing Visa or
MasterCard cards in the United States if either Visa U S.A’s By-law 2.10(e) or
MaslerCard’s Competitive Programas Policy were repealed?

(b)  If the answer to subpart (a) 15 yes, please describe 1n detail the basis for that
contention

(c)  If the answer to subpart (a) is no, please state how many financial
institutions ‘iou contend would agree with Amenican Express to issu¢ cards on 1§
nerwork in the United States.

Response to Interropatory No. 11(a): No.

Response to Interrogatory No. 11(b): No answer requured.

Response to Interropatory No. 11{c): Thus interrogatory 1§ incapeble of answer
since 1t asks for a quantitative prediction. The number of agrecments would be a funcuon
in part of American Express’ unilateral determination of what was m its financial
interests, based upon maintaining 1ts profitabuity. Suffice 1t to say that Visa belicves that
ore or more member/issuers acung in a manner that Visa believes would be harmful 1o
consumer welfare might agree with American Express 1o 1ssu¢ cards which bear
Amencan Express rademarks. 1t 1s believed that Amencan Express would endeavor
wutially to sign only a few such contracts. but with large Visa member/issuers, thereby
maximuzing the dismupve effect on the association’s governance and other harmful

effects addressed above Schmalensee Report, pp 76-127 (incorporated herein by
reference).

Interrogatory No. 12:

(a) Do you contend that rcgcal of Visa US.A. By-law 2.10(e) or MasterCard’s
Competitive programs Policy would have an ¢ffect on the number and volume of

transactions on your network?

b)  If the answer to subpart (a) 15 ycs, please descnbe w detail the effect vou
contend will oceur and over what period of ime.

Response to Interrogatory No. 12(a): Yes.
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Response to Interrogatory No. 12{b): The number of such transactions 1s a

function of the success which Amenican Express would have n signing contracts, the
members at 1ssue, the terms ofrsuch contracts, and the success of any products issued
under such contracts. See also Response to Interrogatory No 11(c} above. The potential
‘effect on Visa does not turn solely on the actual amount of transactions since there would
also be udver:v.e network effects, a potentzal duninution in the incentive to tnvest 1n
innovation including (depending on the nature and sig_m'ﬁéahcc of American Express-
member agreements) the ability of Visa 1o introduce, promote, and sustaiﬁ certain card
programs. Over time the sigmificance of these 'cffccts could increase with adverse effects
upon consumer welfare. See Schmaleusee Report, pp. 76-127 (incorporated herein by
Jm’fc—réﬁcc)_

Interrogatory No. 13:

(@) Do you contend that MasterCard or Visa has ever named the other in a
COIER&IEIHVC advertisement published tn any medium disseminated to merchants or
cardholders/consumers n the Umted States?

(b}  If the answer to subpart }u) 15 yes, please idennfy the nature of each
advertisement, where it appecared and for how long. Also identify the Bates number(s) of

each copy of such advernisement produced to the Government.
Response to Interrogatory No. 13(a): Visa has ramed MasterCard in numerous

comparative publications with merchants (as well as members). To the extent this
wnterrogatory asks whether Visa contends that 1t has expressly namcd MasterCard in a
comparative consumer advertisernent in the Unuted States disseminated through the mass
media, the answer is no

Response to Interrogatory No. 13(b): No answer requued

Interrogatory No. 14:

(a) Do you contend that there are any pro-competinve benefits to your being a
not-for-profit association that would be lost if you were to become a for profit stock

company’

(b) I the answer to subpart (a) is yes. plea descnbe w detai) all such pro-
compennve benefits
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Response to Interrogatory No. 14(a): Visa objects to this unterrogatory on the

grounds that it involves an incomplete hypothetical. Assunung that it refers to a change
n Visa’s structure from an association operated on a pass-through basis to a for-profit,

publicly held stock company, but all ¢lsc being held equal to the extent possible, the

answer is yes

Response to [nterrogatory No. 14(b): Visa's non-profit operating structure 1n

which profits are not retained at the system level means that — unlike Amenican Express
and Discover — the value of the Visa goodwill (s likely to be competed away at the
issumng/acquinng levels. Were Visa to begin to operate as, in effect, a franchisor on a
profit-maximizing basis the value of the Visa brand would be captured at the system, or
franchisor, level Depending upon other hypothetical assumptions which are neither
specified i the question nor casy to predict, there could be very significant adverse
welfare effects. Further, the owners of the Visa system (agawn, unspecified in the
question) might choose to make Visa's products available to franchisees in ways thar
could well tead 10 adverse consumer welfare consequences. These consequences are also
difficult to predict but could include increases in price and reductions wn output. See
Schmalensee Report. pp. 86-89; Expert Report of Siewart Myers, February 29, 2000
generally (whuch 1s incorporat :d herein by reference).

Interrogatory No. 15:

(@) Do you contend that competinon between you and the other bank card
associatnon ncreased between fanuary 1993 and January 1, 19987

(b)  Uf your answer to subpart (a) 1s yes, please describe 1n detail why you
believe that 1o be the case and what the cause(s) for that (those) increase(s) was (were).

Response to Interrogatory No. 15(a): Yes, with the following Visa and

MasterCard have fiercely competed in many respects at all umes, regardless of the effects
of dualissance  However. suice the late 1980s, there has been a gravitation in the Unuted
States away from dual issuance among many lasge issuers due to changing market

conditions and certamn Visa management cfforts to encourage thus trend, leading to the
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present situation in whuch competition berween the cooperatives is approximating that
which would occur under exclusive issuance. Whatever effects of dual issuance and
governance there may have been on inter-association competition tn the past, these

effects are effectively non-exastent currently.

Response to Interrogatory No. 15(b): Wiule this interrogatory calls for a

narrative answer which cannot be done comprehensively, we note the followwng: there
has been no single or dominant cause of the decrease in the relevance and prevalence of
dual 1ssuance or dual governance. Some of the causes of this trend toward decreasing the
relevance and prevalence of dual issuance include: the trend towa}d consolidahon among
large issuers; the increasing desire of banks as a marketng preference to align with a
single system or network brand; tﬁc creasing importance of non-dual debit products; the
impact of significant entry of non-bank issuers. and measures undertaken by Visa
management that make the Visa sysiems and brand more valuable to issuers and
merchants. encouraging greater issuance of Visa products by banks and usage by
CONSUIMETS.

Interrogatory No. 16:

(a) Do you contend that the Visa Internatonal Board of Directors can not
conipel a repeal of Visa US A s By-law 2 10(e) pursuant to Visa [nternational By-law
15 05 by an affirnanve vote of % of the Board’s members, excluding Board memoers
from Visa U S A, i support of 8 motion that Br-law 2.10(e) either: (1) causes members
to “violate .  policies of the corporation or the [aws of any junsdiction to which such
members are subject”. or (ii) is inconsistent with the “policies, or otherwise not in the

best interests of ' Visa International?

Lf the answer to subpan (laé 15 yes, please explain in detail the rcasunﬁs) why
you contend that the Visa International Board does not have that power uader By-law
1505

Response to Interrogatory No. 16(a): See Respoase of Visa Internatonal

Response to Interropatory No. 16(b): See Response of Visa Internatonal.

Interrogatory No, 17:

(3) Do you contend that acton(s) taken by Visa U S A and/or Visa
International wn 1999/2000 to compel or tnduce Visa member institutions that have
representanves on the Visa U.S.A. or Visa Internaticnal Board to have at least 75% of the
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dollar transactions on all their outstandmﬁncrcd_u, charge and/or debit cards be on the Visa
sTjstem moot the Government’s case or 01heTwisc affect the Governument’s abihity to

obtain equitable relicf against you?

)  If your answer to subpart (a) was yes, please explain in detail (1) each such
action and (1 w¥|at portion{s) of the Government's ¢ase you contend are moot or
otherwise affected and why.

Response to Interrogatory No. 17(a): Yes.

Response to Interrogatory No. 17(b): There is no basis in equity to énjoin that

which does not exist and is not likely to reoccur. See, United States v. W.T. Grant Co.,
345 U.S. 629 (1953) and its progeny . As the Govemment is well aware, as a consequence
of changing market dynamucs, the composition of Visa has been changing markedly i a
manner that has the necessary effect of matenatly reducing the significance of duality.
[ndeed, the end of dual governance 1s now an accomplished fact at Visa. There simply 1s
no current public interest 1 litigating 1ssues associated with an alleged compromise of
incentives to mnovate and promote supposedly attributable to dual governance. Issues
concerming Bylaw 2 10{e) remain a subjeci for adjudicanon.

Interrogatory No. 18:

(8) Do you contend that a financial mstiution’s license 1o issuc cards that
operate on the Plis network would not end if that nstitution’s membership 1n Visa
'Q A ended because the® insttution began to 1ssue American Express or Discover cards

in the United States?

~{(b)  If your answer to subpart {a) was yes, piease explain in detall whuch rules,
policies or by-laws of Pius, Visa U'S A. and/or Visa Internatonal you rely on to support

that contenton.

Respoase to Interrogatory No. 18(a): The 1ssuc has never been presented to

Visa and is not addressed in Visa's rules and regulanons.

Response to laterrogatory No. 18{b): No answer requured.

Interrogatory No. 19:

a) Do you contend that pro-compeunve, business justificabon(s) exist for the
Visa U.S.A Board of Directors not having deemed MasterCard a “competinve” card
within the meaming of Visa U.S A by-law 2. 10(e)?

(b)  If your answer 10 (a) 15 anythung other than an unc%mvocal “no”, please
describe 1n detail the pro-compentve jusuficauon(s) you conten exist.
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Response to Interrupatory No. 19(a): Yes
Response to Interrogatory No. 19(b): Visa was led unavoidably to adopt duahity

(n the late 1970"s as a consequence of positions taken by DOJ. Since that time, duai
issuance, owmership and governance has been a legacy that Visa could notignore Visa's
BOVEIMOrs a_nﬁ owners typically have had wn the past, and typically have today, dual card
portfolios. Such an extension of Bylaw 2 10(e) is therefore not feasible or in the
members’ or consumers’ best interests. There is also a material difference berween
applying Bylaw 2.10(c) to another open Cooperative versus applying it to a for-profit

closed system such a5 Amencan Express or Discover.

DATED- March 10, 2000. N Lagtine @("‘L‘ ks / AEm

M. Laurence(%p(ofsky

M Laurence Popofsky (LP-8822)

Stephen V. Bomse (SB-6594)

Alex E. Miller (AM 7197)

HELLER EHRMAN WHITE & McAULIFFE Lp
333 Bush Street

San Francisco, CA 94]04-2878

Telephone: (415) 772-6000

Facsirule: (415) 772-6268

Counse! for Defendant,
VISA US A INC.
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Credit Card Volume {Sales And Cash)
Four Quarters Running December 31, 1999

Visa Board Members

Member

Wachovia Corporation

US Bancorp.

Suntrust Bankcard

Wells Fargo & Company

FNBO

First Union Corporation

Bank One Corporation
BankAmernica Corporation
Associates National Bank

Texas Independent Bancshares, Inc

EXHIBIT 1

Estimated Visa Share of
Credit Card Volume %

63%
97%
79%
46%
58%
77%
- B3%
79%
68%
100%
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VERIFICATION

I, Stephen Theohans, am Semor Vice President and Assistant General Counsel for
defendant Visa U.S.A. Inc., and | have been authonized to make this Venficanon on us
behalf [ have read DEFENDANT VISA U.S.A. INC.'S ANSWERS TO
PLAINTIFF'S THIRD SET OF INTERROGATORIES and know the contents
‘thereof. Thc same is true of my own know!ledge or is bascd on iformation developed at
my direction by persons at Visa U.S.A Inc. with knowledge of such matters. | declare
under penalty of perjury under the laws of the State of California that the forcgoing 15
true and correct.

r-
Executed at San Francisco, onthis /< day of March, 2000.

Al

Stephen Theohans
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PROOF OF SERVICE BY FACSIMILE

i, Jan M. Knabe, declare as follows.

[ am employed with the law fum of HELLER, EHRMAN, WHITE &
McAULIFFE, whose address is 333 Bush Street, San Francisco, Califorua 94104, 1 am
readily familiar with the business practices of this office. At the time of wansmissiomn, |

was at least eighteen years of age and not a party to this action.

On, March 10, 2000, at approximately 5:45 p.m., by use of facsimile machine, [

served a copy of the within document(s):

DEFENDANT VISA US A. INC 'S ANSWERS TO PLAINTIFF'S THIRD SET OF
CONTENTION INTERROGATORIES

oo the following interested parnes

James C Egan, Esq John D Gordan IlI, Esq

Clufford Chance Rogers & Wells Morgan, Lewis & Bockius
607 Fourteenth Street, N.W, 101 Park Avenue
Washington, D.C. 2005-2028 New York, NY
Facsimule: 202-434-0800 Faccimile: 212.309-6C73

Melvin Schwarz, £sq.

U S. Department of Justice
Anuuust Dision

325 Seventh Street, N W, Suite 300
Washungton, D.C. 20530
Facsumle: 202-307-9952

1 declare under penalty of perjury under the laws of the State of California that the

foregowng 15 true and correct and that this declaration was executed on March 10, 2000
@,\ . \Cu_,w-&_)
{an)M. Knabe
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